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Appellant's Brief on Appeal 

under 37 C.F.R. § 41.37 
Serial Appln. No. 09/935,249 

I. REAL PARTY IN INTEREST 

The above-captioned application is assigned in its entirety 
to Hewlett Packard Company, a company organized under the laws of 
the United States. 

II. RELATED APPEALS AND INTERFERENCES 

Appellant states that, upon information and belief, 
Appellant is not aware of any co-pending appeal or interference 
which will directly affect, be directly affected by, or have a 
bearing on the Board's decision in the pending appeal. 

III. STATUS OF CLAIMS 

Claims 1-20 are pending in the application. Claims 1-20 
stand rejected. The rejection of claims 1-20 is being appealed, 

IV. STATUS OF AMENDMENTS 

No amendments have been filed subsequent to the final 
re j ection . 

V, SUMMARY OF CLAIMED SUBJECT MATTER 
1 , Independent Claim 1 

Independent claim 1 is directed to an image capturing device 
100 (see FIG. 1) . The claimed image capturing device 100 
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includes at least one acceleration sensor 108 (see FIG, 1), a 
display 130, 500 (see FIGS. 1 and 5), and a processor 105 (see 
FIG. 1) . As shown in FIG. 1, processor 105 is in coimmunication 
with sensor 108 and display 130 as indicated by the solid lines 
connecting processor 105 with sensor 108 and display 130. The 
claimed display 130, 500 includes a graphical selection indicator 
(see the arrow displayed in FIG. 5) . The graphical selection 
indicator is capable of being moved in the display 130,500 to 
select from among two or more displayed icons. 

The claimed acceleration sensor 108 is capable of detecting 
an acceleration motion of the device along at least one axis. In 
response to detecting the acceleration, the sensor 108 generates 
an acceleration signal. See Para. 0007 . The processor 105 
receives the acceleration signal and moves the graphical 
selection indicator in response to the acceleration signal. Id. 

Thus, according to the invention defined in claim 1, a user 
of the imaging device 100 may select from different icons simply 
by moving the entire imaging device let, right, up or down, 
without having to press any buttons. Id. 

2 . Independent Claim 9 

Independent claim 9 is directed to an image capturing device 
100 (see FIG. 1) . The claimed image capturing device 100 
includes at least one acceleration sensing means for detecting an 
acceleration motion of the device along at least one axis and 
generating an acceleration signal in response to detecting the 
acceleration motion. The structure corresponding to the 
"acceleration sensing means" is an acceleration sensor 108 (see 
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FIG. 1 and Para, 0019). ''The ... acceleration sensor 108 may be 
any type of sensor capable of detecting gross acceleration along 
an axis and generating an electrical output in response." Para. 
0019 . "The at least one acceleration sensor 108 may be a 3-axis 
accelerometer formed as a chip, such as an airbag sensor 
available from Fuji Electric Co., Japan." Para. 0023 . 

The claimed image capturing device 100 also includes a 
display 130,500, a processor 105 communicating with the display 
130, and a memory 120 communicating with the processor 105. The 
claimed display 130,500 includes a graphical selection indicator 
(see the arrow in FIG. 5) . The graphical selection indicator is 
capable of being moved in the display to select from among two o 
more displayed icons. The claimed memory 120 stores a 
predetermined threshold 12 8 and a slew rate variable 125 (see 
FIG. 1. 

According to the invention defined in claim 9, the processo 
105 moves the graphical selection indicator in response to the 
acceleration signal if the acceleration signal exceeds the 
predetermined threshold 120 stored in memory 120. Furthermore, 
the movement speed of the graphical selection indicator is 
controlled by the slew rate variable 125 stored in memory 120. 

Thus, in the invention defined by claim 9, the process 105 
will not move the graphical selection indicator in response to 
receiving the acceleration signal unless the received 
acceleration signal exceeds the predetermined threshold. 
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3 . Independent Claim 13 

Independent claim 13 is directed to a navigation method for 
an image capturing device 100. The method includes the steps of: 
(a) displaying two or more mode variables (see the menu 501 in 
FIG. 5) ; (b) detecting an acceleration of the image capturing 
device and generating an acceleration signal in response; and (c) 
moving a graphical selection indicator (see the arrow of FIG. 5) 
among the two or more mode variables in response to the 
acceleration signal. 

This inventive method allows a user of the imaging device 
100 to select a mode variable merely by moving the imaging device 
in a predetermined manner. That is, the user need not have to 
press a button to select a mode variable. 

VI, GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

The following grounds of rejection are to be reviewed in 
this Appeal : 

1. The rejection of claims 1-3 and 13-19 under 35 U.S.C. § 
103(a) as being unpatentable over Thomas (U.S. Pat. No. 
6,567,101) in view of Silverbrook (U.S. Pat. No. 6,405,055). 

2. The rejection of claims 1-20 under 35 U.S.C. § 103(a) as 
being unpatentable over Feinstein (U.S. Pat. No. 6,466,198) in 
view of Thomas and Silverbrook . 
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VII, ARGUMENTS 

1. Claims 1-3 and 13-19 are patentable over Thomas in view 
of Silverbrook 

A. Independent Claim 1 

Independent claim 1 is patentable over Thomas in view of 
Silverbrook because neither Thomas nor Silverbrook, considered 
alone or in combination, teach or suggest all of the features of 
claim 1. For example, at the least, neither Thomas nor 
Silverbrook teach or suggest a "graphical selection indicator 
that is capable of being moved ... to select from among a 
plurality of displayed icons," as is claimed in claim 1. 

Thomas discloses a digital information appliance 102 (see 
FIG. 1) having a display screen that displays a cursor 506 (see 
FIG. 5) . Thomas also discloses that the appliance 102 may use an 
accelerometer to detect acceleration of the appliance. Thomas 
further discloses that the appliance 102 may move the cursor 506 
across the display screen in response to detecting acceleration 
of the appliance 102, Nowhere does Thomas disclose a plurality 
of displayed icons, let alone that the cursor 506 is used to 
select from among a plurality of displayed icons, Silverbrook 
does not make up for the deficient teaching of Thomas. 
Silverbrook merely discloses a mobile phone with an integrated 
camera . 

To overcome the fact that Thomas does not disclose a cursor 
that is moved to select from among a plurality of displayed 
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icons, the Office makes two arguments. First, the Office argues 
that the digital appliance 102 disclosed in Thomas inherently 
displays a plurality of icons. Second, the Office argues that 
Thomas suggests using the cursor 506 to select from among the 
inherently displayed icons. Applicants respectfully disagree 
with the Office. 

(i) The Digital Appliance 102 Does Not Inherently 
Display A Plurality of Icons 

In order to establish that digital appliance 102 inherently 
displays a plurality of icons, the Office must provide evidence 
that the digital appliance 102 necessarily displays a plurality 
of icons. See M.P.E.P. Section 2112 (^^In relying upon the theory 
of inherency, the Office Action must provide a basis in fact 
and/or technical reasoning to reasonably support the 
determination that the allegedly inherent characteristic 
necessarily flows from the teachings of the applied prior art.") 
(citations omitted) (emphasis in the original) . "Inherency, 
however, may not be established by probabilities or 
possibilities." Id. 

The fact that it may be possible for a digital appliance 
102, such as an organizer or electronic book, to display a 
plurality of icons does not mean that the appliance necessarily 
displays a plurality of icons. Moreover, the Office has provided 
no basis in fact or technical reasoning to support the allegation 
that the digital appliance 102 necessarily displays a plurality 
of icons. Accordingly, the Office has not established its theory 
of inherency. 
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For at least this reason, the rejection of claim 1 should be 
wi thdr awn . 

(ii) Thomas Does Not Suggest Using Cursor 506 to Select 
From Among a Plurality of Displayed Icons 

The Office contends that Thomas suggests using the cursor 
506 to select from among a plurality of displayed icons. This 
contention is without merit. 

First, as discussed above, Thomas does not teach or suggest 
a plurality of displayed icons. Therefore, by definition, Thomas 
can not teach or suggest selecting from among a plurality of 
displayed icons. 

Second, with respect to the cursor 506, Thomas merely 
teaches and suggests that the ^^display of cursor [506] may be 
manipulated." Col. 7, lines 13-14 . More specifically, Thomas 
teaches, ^Ut]he display of [] cursor 506 is scrolled across a 
display device 104 using any of the methods previously 
discussed," col. 1. lines 17-19 . and "[t]he display of the cursor 
506 is scrolled on the display device 104 in a direction 524 
corresponding to rotation 522 about the Q-axis . . . , " col 7 . , 
lines 50-52 . 

Nowhere is there any suggestion within the four corners of 
Thomas that the cursor 506 functions to select from among a 
plurality of displayed icons, as is claimed in claim 1. 

The only factual basis the Office has put forth to support 
its proposition that Thomas suggests the feature in question is 
that Thomas teaches using an accelerometer instead of a mouse to 
move the cursor 506. However, substituting a mouse for an 
accelerometer is irrelevant to the question of whether Thomas 
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suggests that cursor 506 is "moved to select from among a 
plurality of displayed icons," as is recited in claim 1. Not 
only is it irrelevant, but the Office does not even explain why 
substituting a mouse for an accelerometer has any bearing on 
whether Thomas suggests that cursor 506 is ^'moved to select from 
among a plurality of displayed icons." Instead of providing an 
explanation, the Office merely makes the conclusory remark that, 
'^[w]ith these teachings it is clear that Thomas suggests the 
above claimed features." Final Office Action, p. 5 . 

In short, Thomas does not suggest moving the cursor 506 to 
"select from among a plurality of displayed icons." For this 
additional reason, the rejection of claim 1 should be withdrawn. 

B. Indeioendent Claim 13 

Independent claim 13 is patentable over Thomas in view of 
Silverbrook because neither Thomas nor Silverbrook, considered 
alone or in combination, teach or suggest all of the features of 
claim 13. For example, at the least, neither Thomas nor 
Silverbrook teach or suggest a "displaying a plurality of mode 
variables . . . and moving a graphical selection indicator among 
said plurality of mode variables in response to said acceleration 
signal," as is recited in claim 13. 

As discussed above, Thomas discloses a digital appliance 102 
that moves a cursor 505 displayed in a display screen of the 
appliance in response to acceleration of the appliance. And 
Silverbrook merely discloses a mobile phone with an integrated 
camera . 
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Nowhere do either Thomas or Silverbrook teach or suggest 
"displaying a plurality of mode variables." Moreover, the Final 
Office Action itself does not even allege that Thomas or 
Silverbrook disclose this feature. 

Applicant can only assume that the Office is equating the 
"icons" recited in claim 1 with the "mode variables" recited in 
claim 13. However, a mode variable and an icon are not the same 
thing. A mode variable is a "setting that the user can change 
during operation of the image capturing device." Para 00 36, last 
sentence . Moreover, even if a mode variable is the same thing as 
an icon, as discussed above, Thomas does not teach or suggest 
displaying a plurality of icons, explicitly or inherently. 

Furthermore, even if we were to assume arguendo that Thomas 
or Silverbrook teach or suggest displaying a plurality of mode 
variable, neither Thomas nor Silverbrook teach or suggest "moving 
a graphical selection indicator among said plurality of mode 
variables in response to [an] acceleration signal," 

First, Silverbrook does not teach or suggest moving anything 
in response to an acceleration signal. Second, although Thomas 
teaches moving a cursor 506 in response to an acceleration 
signal, Thomas does not teach or suggest that the cursor 506 is 
moved "among said plurality of mode variables," as is required by 
claim 13, and the Office fails to even allege that Thomas teaches 
or suggests this feature. 

As discussed above, with respect to the cursor 5 06, Thomas 
merely teaches and suggests that the "display of cursor [506] may 
be manipulated." Col. 1. lines 13-14 , More specifically, Thomas 
teaches, "[t]he display of [] cursor 506 is scrolled across a 
display device 104 using any of the methods previously 
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discussed," col. 7, lines 17-19 , and "[t]he display of the cursor 
506 is scrolled on the display device 104 in a direction 524 
corresponding to rotation 522 about the Q-axis . . . , " col 7 . , 
lines 50-52 . Nowhere is there any suggestion within the four 
corners of Thomas that the cursor 506 is moved "among a plurality 
of [displayed] mode variables." 

In short, neither Thomas nor Silverbrook teach or suggest 
moving the cursor 506 "among [a] plurality of [displayed] mode 
variables in response to an acceleration signal." For at least 
this reason, the rejection of claim 13 should be withdrawn. 

C . Dependent Claim 2 

Dependent claim 2 is patentable over Thomas in view of 
Silverbroolc because neither Thomas nor Silverbrook, considered 
alone or in combination, teach or suggest all of the features of 
claim 2. For example, at the least, neither Thomas nor 
Silverbrook teach or suggest a "three acceleration sensors, with 
each sensor being positioned along a unique axis," as is claimed 
in claim 2 . 

Silverbrook does not disclose any acceleration sensors. 
Thomas doesn't make up for the deficient teachings of 
Silverbrook. Thomas discloses an acceleration sensor, but does 
not disclose three acceleration sensors, wherein each sensor is 
positioned along a unique axis, as is required by claim 2. 

Accordingly, the rejection of claim 2 should be withdrawn 
because neither Thomas nor Silverbrook, considered alone or in 
combination, teach or suggest all of the features of claim 2. 
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D . Dependent Claims 3, and 14-19 

Claim 3 depends from independent claim 1, and is patentable 
for at least the same reasons as discussed above with respect to 
claim 1. Claims 14-19 depend from independent claim 13, and are 
patentable for at least the same reasons as discussed above with 
respect to claim 13. 

2. Claims 1-2 0 are patentable over Feinstein in view of 
Thomas and Silverbrook 

A. Independent Claim 1 

Independent claim 1 is patentable over Feinstein in view of 
Thomas and Silverbrook because neither Feinstein, Thomas nor 
Silverbrook, considered alone or in combination, teach or suggest 
all of the features of claim 1. For example, at the least, 
neither Feinstein, Thomas nor Silverbrook teach or suggest a 
"graphical selection indicator that is capable of being moved . . . 
to select from among a plurality of displayed icons," as is 
claimed in claim 1. 

As discussed above with respect to the first rejection of 
claim 1, neither Thomas nor Silverbrook, alone or in combination, 
teach or suggest the above feature. Feinstein does not make up 
for the deficient teachings of Thomas and Silverbrook. 

Feinstein discloses a hand-held communication or computing 
device having "two operational modes, which . . . are referred to 
as view navigation mode and fixed mode." Col. 5, lines 32-35 . 
Feinstein teaches that when the device is set to the view 
navigation mode, "the display view is automatically scrolled to 
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follow the rotational movements of the [hand holding the 
device]." Col. 5. lines 35-37 . Feinstein achieves this feature 
by including a sensor (e.g., an accelerometer ) in the device to 
detect rotational movements of the device. Accordingly, like the 
invention defined in claim 1, the Feinstein device includes an 
accelerometer . 

However, unlike the invention defined in claim 1, Feinstein 
does not teach or suggest that a graphical selection indicator is 
moved in response to the accelerometer sensing movement of the 
device. The Office is in agreement with this assessment of 
Feinstein. According to the Final Office Action, "Feinstein 
discloses moving the graphical image, but not the graphical 
selection indicator, in response to the acceleration signal." 
Final Office Action, p. 3 . 

Accordingly, Feinstein cannot make up for the deficient 
teachings of Thomas and Silverbrook. In short, neither 
Feinstein, Thomas nor Silverbrook teach or suggest a "graphical 
selection indicator that is capable of being moved ... to select 
from among a plurality of displayed icons , " as is claimed in 
claim 1. For at least this reason, the rejection of claim 1 over 
Feinstein in view of Thomas and Silverbrook should be withdrawn. 

B . Independent Claim 9 

Independent claim 9 is patentable over Feinstein in view of 
Thomas and Silverbrook because neither Feinstein, Thomas nor 
Silverbrook, considered alone or in combination, teach or suggest 
all of the features of claim 9. For example, at the least, 
neither Feinstein, Thomas nor Silverbrook teach or suggest any of 
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the following features recited in claim 9: (a) "a graphical 
selection indicator ... to select from among a plurality of 
displayed icons . . . wherein . . . the graphical selection indicator 
[is moved] in response to [an] acceleration signal," (b) "a 
memory . . . storing a predetermined threshold . . . wherein [a] 
processor moves said graphical selection indicator ... if said 
acceleration signal exceeds said predetermined threshold, " and 
(c) "a memory . . . storing a slew rate variable . . . wherein a 
movement speed of said graphical selection indicator is 
controlled by said slew rate." 

(a) Neither Feins tein, Thomas nor Silverbrool<: teach or 
suggest "a graphical selection indicator ... to 
select from among a plurality of displayed icons 
. . . wherein . . . the graphical selection indicator 
[is moved] in response to [an] acceleration 
signal . " 

As discussed above with respect to the rejection of claim 1 
over Thomas in view of Silverbrook, neither Thomas nor 
Silverbrook teach or suggest "a graphical selection indicator . . . 
to select from among a plurality of di snlaved icons. " And as 
discussed above with respect to the rejection of claim 1 over 
Feinstein in view of Thomas and Silverbrook, Feinstein does not 
teach or suggest "a graphical selection indicator." Thus, 
Feinstein does not make up for the deficient teachings of Thomas 
and Silverbrook. 

Accordingly, because neither Feinstein, Thomas nor 
Silverbrook, considered alone or in combination, teach or suggest 
"a graphical selection indicator ... to select from among a 
plurality of displayed icons . . . wherein . . . the graphical 



Page 14 of 29 



Appellant's Brief on Appeal 

under 37 C.F.R. § 41.37 
Serial Appln. No. 09/935,249 



selection indicator [is moved] in response to [an] acceleration 
signal," the rejection of claim 9 should be withdrawn. 

(b) Neither Feinstein, Thomas nor Silverbrook teach or 
suggest "a memory . . . storing a predetermined 
threshold . . . wherein [a] processor moves said 
graphical selection indicator ... if said 
acceleration signal exceeds said predetermined 
threshold. " 

Neither Thomas nor Silverbrook make any reference or 
suggestion to a memory that stores a predetermined threshold. 
Feinstein does disclose a predetermined threshold. However, the 
claimed threshold does not read on the threshold disclosed in 
Feinstein. The claimed threshold is an "acceleration signal" 
threshold. That is, claim 9 requires that the acceleration 
signal be compared with the claimed predetermined threshold 
because, as recited in claim 9, the graphical selection indicator 
is not moved unless the accelerat ion signal exceeds the 
predetermined threshold. Feinstein does not disclose such an 
"acceleration signal" threshold. 

On the contrary, Feinstein discloses a "finger-tap" or 
"sound intensity" threshold. That is, Feinstein discloses 
comparing a sound intensity to the threshold limit. See Col. 9, 
lines 48-57 and Claim 13 (". . . activate a view navigation mode of 
operation in response to a finger tap with sound intensity above 
a preset threshold limit"). Feinstein does not disclose 
comparing an acceleration signal to a threshold, as is required 
by claim 9. 

Accordingly, because neither Feinstein, Thomas nor 
Silverbrook, considered alone or in combination, teach or suggest 
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"a memory . . . storing a predetermined threshold . . . wherein [a] 
processor moves said graphical selection indicator ... if said 
acceleration signal exceeds said predetermined threshold, " the 
rejection of claim 9 should be withdrawn. 

(c) Neither Feinstein, Thomas nor Silverbrook teach or 
suggest "a memory . . . storing a slew rate variable 
. . . wherein a movement speed of said graphical 
selection indicator is controlled by said slew 
rate . " 



Neither Thomas, Silverbrook nor Feinstein make any reference 
or suggestion to a memory that stores a slew rate variable, let 
alone a slew rate variable that controls the movement speed of a 
graphical selection indicator. Moreover, the Office does not 
even allege that Thomas, Silverbrook or Feinstein teach or 
suggest this feature. Accordingly, for this reason alone the 
rejection of claim 9 should be withdrawn. 

C . Independent Claim 13 

Independent claim 13 is patentable over Feinstein in view of 
Thomas and Silverbrook because neither Feinstein, Thomas nor 
Silverbrook, considered alone or in combination, teach or suggest 
all of the features of claim 13. For example, at the least, 
neither Feinstein, Thomas nor Silverbrook teach or suggest 
"displaying a plurality of mode variables . . . and moving a 
graphical selection indicator among said plurality of mode 
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variables in response to said acceleration signal," as is claimed 
in claim 13 . 

As discussed above with respect to the first ground of 
rejection, neither Thomas nor Silverbrook teach or suggest the 
above feature. 

Feinstein does not make up for the deficient teachings of 
Thomas and Silverbrook. As established above, Feinstein does not 
teach or suggest "moving a graphical selection indicator ... in 
response to said acceleration signal." 

In short, neither Feinstein, Thomas nor Silverbrook teach or 
suggest "displaying a plurality of mode variables . . . and moving 
a graphical selection indicator among said plurality of mode 
variables in response to said acceleration signal," as is claimed 
in claim 13. -For at least this reason, the rejection of claim 13 
over Feinstein in view of Thomas and Silverbrook should be 
withdrawn . 

D . Dependent Claim 4 

. Dependent claim 4 is patentable over Feinstein in view of 
Thomas and Silverbrook because neither Feinstein, Thomas nor 
Silverbrook, considered alone or in combination, teach or suggest 
all of the features of claim 4, For example, at the least, 
neither Feinstein, Thomas nor Silverbrook teach or suggest "a 
memory . . . storing a predetermined threshold and said graphical 
selection indicator is moved in response to said acceleration 
signal only if said acceleration signal exceeds said 
predetermined threshold," as is claimed in claim 4. 
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Neither Thomas nor Silverbrook make any reference or 
suggestion to a memory that stores a predetermined threshold. 
Feinstein does disclose a predetermined threshold. However, the 
threshold of claim 4 does not read on the threshold disclosed in 
Feinstein. The claimed threshold is an '^acceleration signal" 
threshold. That is, claim 4 requires that the acceleration 
signal be compared with the claimed predetermined threshold 
because, as recited in claim 4, the graphical selection indicator 
is not moved unless the acceleration signal exceeds the 
predetermined threshold. Feinstein does not disclose such an 
"acceleration signal" threshold. 

On the contrary, Feinstein discloses a "finger- tap" or 
"sound intensity" threshold. See Col. 9, lines 48-57 and Claim 
13 ("... activate a view navigation mode of operation in response 
to a finger tap with sound intensity above a preset threshold 
limit") . That is, Feinstein discloses comparing a sound intensity 
to the threshold limit. Feinstein does not disclose comparing an 
acceleration signal to a threshold, as is required by claim 4. 

Accordingly, because neither Feinstein, Thomas nor 
Silverbrook, considered alone or in combination, teach or suggest 
"a memory . . . storing a predetermined threshold and said 
graphical selection indicator is moved in response to said 
acceleration signal only if said acceleration signal exceeds said 
predetermined threshold," the rejection of claim 4 should be 
withdrawn . 
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E . Dependent Claim 5 

Dependent claim 5 is patentable over Feinstein in view of 
Thomas and Silverbrook because neither Feinstein, Thomas nor 
Silverbrook, considered alone or in combination, teach or suggest 
all of the features of claim 5. For example, at the least, 
neither Feinstein, Thomas nor Silverbrook teach or suggest a "a 
memory . . . storing a user-adjustable predetermined threshold and 
said graphical selection indicator is moved in response to said 
acceleration signal only if said acceleration signal exceeds said 
user-adjustable predetermined threshold, " as is claimed in claim 
5. 

Like claim 4, claim 5 requires an "acceleration signal" 
threshold. That is, like claim 4, claim 5 requires that that 
selection indicator is moved only if the acceleration signal 
exceed a threshold. As discussed above with respect to claim 4, 
neither Feinstein, Thomas nor Silverbrook, considered alone or in 
combination, teach or suggest an "acceleration signal" threshold. 
For this reason, the rejection of claim 5 should be withdrawn. 
Moreover, claim 5 requires that the threshold be "user- 
adjustable." The art of record does not teach or suggest this 
feature. For this additional reason, the rejection of claim 5 
should be withdrawn. 

F . Dependent Claim 6 

Dependent claim 6 is patentable over Feinstein in view of 
Thomas and Silverbrook because neither Feinstein, Thomas nor 
Silverbrook, considered alone or in combination, teach or suggest 
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all of the features of claim 6. For example, at the least, 
neither Feinstein, Thomas nor Silverbrook teach or suggest "a 
memory . . . storing a slew rate variable, wherein a movement speed 
of the graphical selection indicator is controlled by said slew 
rate," as is claimed in claim 6. 

Neither Thomas, Silverbrook nor Feinstein make any reference 
or suggestion to a memory that stores a slew rate variable, let 
alone a slew rate variable that controls the movement speed of a 
graphical selection indicator. Moreover, the Office does not 
even allege that Thomas, Silverbrook or Feinstein teach or 
suggest this feature. Accordingly, the rejection of claim 6 
should be withdrawn. 

G. Dependent Claim 10 

Dependent claim 10 is patentable over Feinstein in view of 
Thomas and Silverbrook because neither Feinstein, Thomas nor 
Silverbrook, considered alone or in combination, teach or suggest 
all of the features of claim 10. For example, at the least, 
neither Feinstein, Thomas nor Silverbrook teach or suggest a 
"user-adjustable predetermined threshold, " as is claimed in claim 
10. More specifically, neither Thomas, Silverbrook nor Feinstein 
make any reference or suggestion to user-adjustable threshold, 
wherein the threshold is compared to an acceleration signal. 
Moreover, the Office does not even allege that Thomas, 
Silverbrook or Feinstein teach or suggest this feature. 
Accordingly, the rejection of claim 10 should be withdrawn. 
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H. Dependent Claim 2 0 

Dependent claim 2 0 is patentable over Feinstein in view of 
Thomas and Silverbrook because neither Feinstein, Thomas nor 
Silverbrook, considered alone or in combination, teach or suggest 
all of the features of claim 20. For example, at the least, 
neither Feinstein, Thomas nor Silverbrook teach or suggest 
"comparing [an] acceleration signal to a predetermined threshold 
and moving [a] graphical selection indicator in response to said 
acceleration signal only if said acceleration signal exceeds said 
predetermined threshold," as is claimed in claim 20. 

Neither Thomas nor Silverbrook make any reference or 
suggestion to a predetermined threshold. Feinstein does disclose 
a predetermined threshold. However, the threshold of claim 20 
does not read on the threshold disclosed in Feinstein, The 
claimed threshold is an "acceleration signal" threshold. That 
is, claim 20 requires that the acceleration signal be compared 
with the predetermined threshold. Feinstein does not disclose 
such an "acceleration signal" threshold. 

On the contrary, Feinstein discloses, a "finger-tap" or 
"sound intensity" threshold. That is, Feinstein discloses 
comparing a sound intensity to the threshold limit. Feinstein 
does not disclose comparing an accelera tion signal to a 
threshold, as is required by claim 20. 

Accordingly, because neither Feinstein, Thomas nor 
Silverbrook, considered alone or in combination, teach or suggest 
"comparing [an] acceleration signal to a predetermined threshold 
and moving [a] graphical selection indicator in response to said 
acceleration signal only if said acceleration signal exceeds said 
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predetermined threshold," the rejection of claim 20 should be 
withdrawn . 

I. Dependent Claims 2. 7-8, 11-12 and 14-19 

Claims 2 and 7-8 depend from independent claim 1, and are 
patentable for at least the same reasons as discussed above with 
respect to claim 1. Claims 11-12 depend from independent claim 
9, and are patentable for at least the same reasons as discussed 
above with respect to claim 9. Claims 14-19 depend from 
independent claim 13, and are patentable for at least the same 
reasons as discussed above with respect to claim 13. 
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CONTINGENT AUTHORIZATION TO CHARGE DEPOSIT ACCOUNT AND 
CONTINGENT PETITION FOR EXTENSION OF TIME 

Unless a check for the present Brief on Appeal is submitted 
herewith for the fee required under 37 C.F.R, §§ 1.192(a) and 
1.17(c), please charge said fee to Deposit Account No. 02-2135. 

Appellant hereby petitions for any extension of time which 
may be required to maintain the pendency of this case, and any 
required fee for such extension is to be charged to Deposit 
Account No. 02-2135. 



Respectfully submitted, 




Brian S. Rosenbloom 
Attorney for Appellant 
Registration No. 41,276 

ROTHWELL, FIGG, ERNST & MANBECK, p.C. 
Suite 800, 1425 K Street, N.W. 
Washington, D.C. 20005 
Telephone: (202 ) 783-6040 
Facsimile: (202 ) 783-6031 

Date: December 27, 2004 

S: \Data\Clients\2873\017\Appeal-Brief-Rev01 -wpd 
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VIII, CLAIMS APPENDIX 

1. An image capturing device, comprising: 

at least one acceleration sensor capable of detecting an 
acceleration motion of said device along at least one axis and 
generating an acceleration signal in response; 

a display that includes a graphical selection indicator that 
is capable of being moved in said display to select from among a 
plurality of displayed icons; 

a processor communicating with said at least one 
acceleration sensor and said display; 

wherein said processor receives said acceleration signal and 
moves said graphical selection indicator in response to said 
acceleration signal . 

2. The device of claim 1, wherein said device further 
comprises three acceleration sensors, with each sensor being 
positioned along a unique axis of three substantially orthogonal 
axes . 

3. The device of claim 1, wherein said at least one 
acceleration sensor comprises a three-axis acceleration sensor. 

4. The device of claim 1, further including a memory 
communicating with said processor and storing a predetermined 
threshold and said graphical selection indicator is moved in 
response to said acceleration signal only if said acceleration 
signal exceeds said predetermined threshold. 
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5. The device of claim 1, further including a memory 
communicating with said processor and storing a user-adjustable 
predetermined threshold and said graphical selection indicator is 
moved in response to said acceleration signal only if said 
acceleration signal exceeds said user-adjustable predetermined 
threshold. 

6. The device of claim 1, further including a memory 
communicating with said processor and storing a slew rate 
variable, wherein a movement speed of said graphical selection 
indicator is controlled by said slew rate. 

7. The device of claim 1, further including a memory 
communicating with said processor and storing an enable variable, 
wherein said processor moves said graphical selection indicator 
in response to said acceleration signal only if said enable 
variable is set to an enable state. 

8. The device of claim 1, further comprising a select 
switch, wherein said processor moves said graphical selection 
indicator in response to said acceleration signal only if said 
select switch is set to an enable state. 

9. An image capturing device, comprising: 

an acceleration sensing means for detecting an acceleration 
motion of said device along at least one axis and generating an 
acceleration signal in response; 
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a display that includes a graphical selection indicator that 
is capable of being moved in said display to select from among a 
plurality of displayed icons; 

a processor communicating with said display and receiving 
said acceleration signal; and 

a memory communicating with said processor and storing a 
predetermined threshold and storing a slew rate variable; 

wherein said processor moves said graphical selection 
indicator in response to said acceleration signal if said 
acceleration signal exceeds said predetermined threshold, and 
wherein a movement speed of said graphical selection indicator is 
controlled by said slew rate. 

10. The device of claim 9, wherein said predetermined 
threshold comprises a user-adjustable predetermined threshold. 

11. The device of claim 9, with said memory further storing 
an enable variable, wherein said processor moves said graphical 
selection indicator in response to said acceleration signal only 
if said enable variable is set to an enable state. 

12. The device of claim 9, further comprising a select 
switch, wherein said processor moves said graphical selection 
indicator in response to said acceleration signal only if said 
select switch is set to an enable state. 

13. A navigation method for an image capturing device, 
comprising the steps of: displaying a plurality of mode 
variables; detecting an acceleration of said image capturing 
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device and generating an acceleration signal in response; and 
moving a graphical selection indicator among said plurality of 
mode variables in response to said acceleration signal. 

14. The method of claim 13, wherein the detecting step 
comprises detecting an acceleration magnitude. 

15. The method of claim 13, wherein the detecting step 
comprises detecting an acceleration direction. 

16. The method of claim 13, wherein the detecting step 
comprises detecting a vertical pivoting motion. 

17. The method of claim 13, wherein the detecting step 
comprises detecting a horizontal pivoting motion. 

18. The method of claim 13, wherein the detecting step 
comprises detecting a horizontal rolling motion. 

19. The method of claim 13, wherein the detecting step 
further comprises detecting accelerations along three 
substantially orthogonal axes. 

20. The method of claim 13, further comprising the steps of: 
storing a predetermined threshold; comparing said acceleration 
signal to said predetermined threshold; and moving said graphical 
selection indicator in response to said acceleration signal only 
if said acceleration signal exceeds said predetermined threshold. 
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IX. EVIDENCE APPENDIX 



Not applicable. 
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X. RELATED PROCEEDINGS APPENDIX 



Not applicable. 



Page 29 of 29 



